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OFFICIALISM IN ENGLAND. 

ONE of the most interesting phases of state socialism has 
very recently been pressed upon public attention by the 
vigorous action of the English bar. For this particular phase 
of the general socialistic movement the lawyers have coined 
the term " officialism." The term is intended, like all terms 
coined by the enemies of a movement, to be at once an epithet 
and an argument, and must be taken with the same allowance 
as "centralization," "robber tariff" or "force bill," when 
those terms are used in our own political vocabulary. The 
term played a considerable part in the recent Parliamentary 
election, so far as the members of the legal profession were 
concerned, and one of the leading legal periodicals urged the 
members of the bar to "interview" the candidates in their 
respective districts and obtain pledges against any further ex- 
tension of the movement. Publications of the Incorporated 
Law Society and other associations of lawyers were widely 
distributed "with a view to interviews with candidates"; can- 
didates were asked to pledge themselves against the movement, 
or at least to make no pledges in favor of it; and in general a 
kind of lesser campaign was waged, in which officialism was 
deemed a more important question than home rule. 

Having fought this preliminary skirmish, — with what suc- 
cess does not appear, — the lawyers are now preparing for the 
more serious battle in Parliament when that body shall 
assemble. At every meeting of the various legal societies 
during the past year this subject has been uppermost. Reso- 
lution after resolution has been passed denouncing officialism ; 
many learned papers have been read on the subject; various 
committees have made extended reports upon it; and the pro- 
fession as a unit has set itself to prevent officialism from push- 
ing another inch in advance of where it now stands, and even, 
perhaps, to force the " hydra-headed monster " to retreat. 
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Officialism was described by the president of the Incorpor- 
ated Law Society, in his address at the recent meeting at 
Norwich, as a "gigantic scheme" for "the transaction of 
business of all kinds by officials of public departments." The 
report of the council of the society defined it generally as " the 
creation of government monopoly in the management of 
private business," and more specifically as "transferring to 
official departments professional work hitherto performed by 
individuals." This last is in fact the officialism to which the 
legal profession objects, and it is confined to the transaction by 
government departments or officials of certain kinds of busi- 
ness hitherto carried on by the lawyers either in or out of 
court. 

The specific kinds of officialism which are either partially 
established or imminently threatened seem to be embodied 
in four distinct measures: (i) the compulsory administration 
of bankrupts' estates by the bankruptcy department of the 
Board of Trade; (2) the compulsory winding-up of joint stock 
companies by the same department; (3) the appointment of a 
public trustee and executor to administer trusts and the estates 
of decedents; (4) the compulsory registration of land transfers 
in the land registry department. It may conduce to a better 
understanding of the questions involved if each of these 
measures is examined separately. 

I. As to bankruptcy, there is now in force a Bankrupt Act 
passed in 1883 which gives to the bankruptcy department of 
the Board of Trade a large power in the conduct of bankruptcy 
proceedings. The effects of the measure are thus described in 
the report of a special committee of the Incorporated Law 
Society which was published in January, 1892: 

The result of the act of 1883 was to take the management of 
bankrupts' estates out of the hands of the creditors and their repre- 
sentatives, and to put it into the hands of the official department. 
Every estate had to pass through the hands of the official receivers. 
It is true that the creditors ultimately had the power by a resolution 
to appoint an independent trustee of their own choosing, and the 
official receiver was, by the act of 1883, declared incapable of being 
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nominated as trustee ; and although this power was fettered with 
many formalities, it may be seen from the annual bankruptcy 
reports that, although under section 121 estates under £■^00 are left 
in the hands of official receivers, yet in all the more important cases 
non-official trustees are generally appointed. Excluding cases under 
;^3oo, it appears that in the year 1890, 500 cases passed into the 
hands of non-official trustees, while the official administration was 
continued in 105 cases only. In the previous year (1889) the 
figures were 534 non-official as against 103 official. The preference 
of creditors for non-official trustees is still more clearly shown by the 
official report for 1889, by which it appears that of estates over ;^3oo 
those intrusted to official administration realized ;^9o,469, while 
those intrusted to non-official trustees realized ;^674,648, and that 
in no single case where the assets exceeded ;^40oo was the estate 
left in the hands of officials. 

In a paper read by Mr. R. Pybus, at the provincial meeting 
of the Incorporated Law Society in October, 1892, an attempt 
is made to show, and figures are given to verify the statement, 
that the cost of official administration is considerably greater 
than the cost of non-official administration, and that the official 
bankruptcy department is a heavy charge on the tax payers, 
being far from self-supporting. In the report of the Board of 
Trade for the year ending December 31, 1891, the inspector- 
general confesses and avoids as to the first charge and enters 
an emphatic denial as to the second. As to the greater cost 
of official administration, he pleads that the official receiver has 
only the leanest carcasses to carve, and the percentage neces- 
sary for administration is consequently higher. According to 
his figures the cost in case of non-official administration is 
26.5s P^i" cent, and in case of official administration it is 32.65 
per cent. As to the cost to tax payers, he alleges that the 
department has never cost the tax payer a penny since its foun- 
dation, and Mr. Pybus admits in a note to his paper that if 
that statement is correct some of his criticism on the official 
administration falls to pieces. 

It is not clear whether the Board of Trade favors such an 
amendment of the Bankruptcy Act as would give it the fat as 
well as the lean carcasses to carve, but it is evident that the 
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lawyers are apprehensive that the tendency toward officialism 
may result in that. At present it would appear that the 
lawyers are getting the fat carcasses to carve in cases of bank- 
ruptcy, and are using the Bankruptcy Act mainly to prove that 
where there is freedom of choice the private individual prefers 
his solicitor to a public official. Of course it is obvious that 
where creditors consult their legal advisers, the latter will 
invariably advise the appointment of a private trustee, and 
that therefore the bankrupt estates administered by private 
trustees will always exceed in number those administered by 
official receivers. And the larger the estate the more likely 
is it to be removed, because the more likely creditors are to 
seek legal advice. The true test as to the relative expense 
of the two systems would seem to be a comparison between 
the expense under the act of 1869, which gave creditors 
entire freedom, and the expense under the existing act. But 
one on this side of the water can speak only with great diffi- 
dence on such a subject. 

2. As to the winding-up of joint stock companies, an act 
was passed by Parliament in 1890, which, says the report of 
the special committee of the Incorporated Law Society, 

has already handed over a vast amount of work to an official depart- 
ment, and under which also, and apparently with a view to facilitate 
the more active interference of that department, it is now proposed 
to take away the winding-up jurisdiction from the Chancery Division. 
Apprehension may reasonably be entertained [continues the report] 
lest the zeal of the bankruptcy department should lead to pressure 
being put on the judicial authorities with the view of placing all 
liquidation under the control of that department. 

The purport of the act seems to be to assimilate the pro- 
ceedings in the winding-up of corporations to the proceedings 
in administering a bankrupt estate. Upon the issue of an 
order for the winding-up of a company, an official receiver or 
liquidator connected with the Board of Trade takes charge of 
the assets and affairs of the company, for the purpose of mak- 
ing a public inquiry into the circumstances which have led up 
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to the liquidation. This officer, after an investigation, makes 
an official statement of the condition of the affairs of the com- 
pany and of the causes of its failure. After this provisional 
examination the affairs may be turned over to a liquidator 
appointed by the court, though the official liquidator, unlike 
the official receiver in bankruptcy, is eligible to this appoint- 
ment and may, if appointed, continue the winding-up. The 
object is to insure a public investigation, and to uncover, if 
possible, the numerous frauds by which corporate managers 
succeed in wrecking corporations. In cases of the bankruptcy 
of individuals and of corporations many frauds may be per- 
petrated on stockholders and creditors, and many individuals 
be made to suffer loss, whose ignorance or want of concerted 
action renders all investigations futile. It is contended that 
an official department, by taking control of these estates and 
assets, and having at least provisional powers of administra- 
tion, may, through experienced officials, uncover these frauds 
and protect persons who are unable to protect themselves. 
The crucial question in the matter is, whether it is the duty 
or right of the government to undertake these things, and on 
that point the English lawyers are at issue with the English 
government. 

3. The Public Trustee Bill (for this is not yet a law) pro- 
ceeds on the same lines. It is proposed that a public official 
be named as "public trustee" to have charge of trust estates. 
It is not proposed that creators of trusts be required to name 
this official as trustee, but they may do so, either alone or in 
connection with private trustees. It is of course thought by 
the friends of the bill that if the government undertakes to 
manage trust estates, the greater security offered against loss 
by fraud or ignorance will lead to a very general desire on the 
part of testators to place trusts which they may create in his 
hands. Although this bill, or these bills, — for several have 
been introduced, — provide that the testator or settler may 
also name the solicitor to be employed, and that if none is 
named the family solicitor shall act, still the legal profession 
oppose the bill on grounds of public policy, and as an addi- 
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tional step toward officialism and state socialism. The presi- 
dent of the Incorporated Law Society declared in his recent 
address at Norwich, that 

solicitors are not easily roused from the calmness of attitude with 
which they habitually approach the consideration of professionally 
interesting subjects, but it is not too much to say that the Public 
Trustee Bill excited a feeling of opposition stronger, if possible, than 
that which was excited by the Land Transfer Bill. 

Mr. F. P. Morrell, of Oxford, read a paper on the subject in 
which he sought to show that the bill was a mischievous one, 
and even if it were not, would result in no good, as creators of 
trusts would still prefer private trustees, and the public trustee 
would be an additional burden on the tax payers. On this 
point also the lawyers have presented a solid front in opposition 
to what they term officialism. 

4. The Land Transfer Bill, of all others, is the one which 
has been most persistently and unitedly opposed. This bill 
proposes to make compulsory in England a system of land 
transfer and registry similar to that in force in Australia and 
many other English colonies, and which is commonly known 
as the "Torrens system." There is already in force a volun- 
tary system for bringing land titles under such a registry, but, 
as the lawyers triumphantly point out, the public has never 
cared to avail themselves of it, and, it is asked, why should 
land owners be compelled to register their titles under such a 
system if they are satisfied with existing methods } 

This system of land transfer has been so often described of 
late that it must be familiar to all students of political science. 
It consists, in essence, of a registration of titles instead of 
deeds ; makes the registry book evidence of an indefeasible 
title in the owner registered ; protects injured persons by com- 
pensating them out of a fund created by fees paid for registra- 
tion ; and thus renders dealings in land almost as simple as 
dealings in personal property. It is in fact an attempt to 
assimilate the law of realty to the law of personalty. When 
once a title is registered, the owner is no more likely to need 
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the services of a lawyer in transferring it than he is to need 
such services in transferring a horse. It is therefore obvious 
that such a system would be a serious blow to the interests of 
the legal profession. The report of the special committee, 
already referred to, says : 

The capital value of real property in England can hardly be satis- 
factorily estimated ; but in a Treasury minute, presented to the 
House of Commons in 1885, the gross capital value of real property 
in the United Kingdom is estimated at ;£^3, 778,437,000. This vast 
property is used in the most various ways — in agriculture, railways, 
waterworks, manufactories, mines, harbors and docks and other 
public works, as well as for rural and urban dwellings. The persons 
interested, as freehold owners, leaseholders and occupying tenants, 
are innumerable, and the daily and constant dealings with their 
separate interests so frequent and intricate as to defy computation. 
These transactions, in which despatch is often of the greatest im- 
portance, form the daily work of professional men scattered over 
England, whose number exceeds 15,000. They are, according to the 
Land Transfer Bills, to be brought compulsorily into an office to be 
established by the government. 

Alarm was first taken in 1886, when Lord Halsbury, lord 
chancellor of the late government, announced in a speech at 
the Mansion House the intention of the government to intro- 
duce a Land Transfer Bill. But this alarm was somewhat 
decreased by what the profession eagerly took up as a pledge 
on his part that the bill should proceed with a view to the 
"rights of all." The Solicitors' Journal, one of the leading 
periodicals of the profession, has consistently contended that 
solicitors have "vested rights" in the professional work for 
which they have fitted themselves, and that government cannot 
justly deprive them of these rights by itself undertaking this 
work. The Land Transfer Bill as introduced in 1887 seemed 
to be an attack on these "vested rights," in spite of what the 
profession had regarded as a pledge that their interests should 
be looked after. "The lord chancellor," said the president of 
the Incorporated Law Society in his speech at Hull in 1890, 
"has made up his mind to confiscate the remuneration of 
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solicitors in relation to land transfer;" and the president urged 
the profession to "stand to its guns" in the "war" which was 
being waged against them by the promoters of this measure. 

At a meeting of the society in London in 1892, which the 
Solicitors' Journal says was one of the largest ever known, the 
officialism of the government was roundly denounced, cheers 
greeting every speaker, and the following resolution was unan- 
imously carried: 

That the recent and threatened extension of officialism is opposed 
to public policy and to the wishes of the persons whose private in- 
terests are concerned, who prefer to manage their own affairs in their 
own way and to leave the transaction of their business to agents of 
their own choosing. 

The mover of the resolution, Mr. Godden, placed it in his 
speech mainly on the ground of public policy. But Mr. 
Parker, who supported the resolution, frankly stated that he 
dissented from Mr. Godden's opinion that they should take the 
public point of view, and insisted that they should take the pro- 
fessional point of view; for if there were to be any additions 
made to the private affairs managed by officials, then they as a 
profession must consider their days numbered. If the public 
wished to be heard, let it speak. But so long as solicitors as 
a profession were allowed to exist and to keep up a monopoly, 
so long they were entitled to be heard. The Solicitors' Journal 
declared that Mr. Parker's able and downright speech was more 
in accord with the views of the meeting. Mr. Gribble, who 
also spoke for the resolution, called attention to the enormous 
patronage which officialism would give to the government, and 
declared that it was exceedingly probable that the same results 
would follow in England as in America, namely, that they 
might see these officials appointed and removable by the gov- 
ernment, and everybody knew the evils which had resulted in 
every village in America from this state of things. 

The same divided view as to the best methods of defence 
prevailed at the recent meeting at Norwich. The president, 
Mr. Pennington, took the view of public policy, but Mr. 
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Addison, like Mr. Parker, said it was idle to pretend to neglect 
or overlook the interests of the solicitors themselves. The 
resolution moved by Mr. Addison was adopted: "That the 
system of official transaction of private business is against 
public policy, and unjust to the individuals with whom the 
officials compete." 

The whole matter from the point of view of the solicitors is 
put in a series of statements which appear in a report of the 
council of the Incorporated Law Society. Some of these state- 
ments are as follows : 

Government interference in the management and administration 
of private affairs — i.e. not of general public concern — is undesirable, 
and the conduct of such business is better left to the control of the 
persons directly interested. 

Government monopolies carrying on administrative business are 
against public policy. 

Official departments undertaking private business, and not self- 
supporting, become a biurden to the public exchequer with no 
corresponding public benefit. 

There is no public demand for increased officialism, and proposed 
extensions emanate from official departments. Public opinion is 
adverse to official interference, and the public prefer to manage their 
own affairs in their own way. 

The increase of patronage in the appointment to numerous highly- 
paid offices is to be deprecated. 

An official system which is not required and not self-supporting is 
a source of danger, as likely to press for extension of its operations, 
either compulsorily or otherwise. 

Official administrative systems tend to become less efficient and 
more incumbered with routine, having no personal inducements to 
maintain a high standard of efficiency. 

Unsatisfactory administrative official systems, when once estab- 
lished, cannot be replaced without compensation or injustice. 

These statements probably put the case of the solicitors in 
as favorable a light as possible, for they are all addressed to 
questions of public utility. But, as has been pointed out, a 
large number of leading solicitors frankly admit that the 
solicitors must recognize the fact that they are fighting for 
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professional privileges which they have enjoyed time out of 
mind, and that they cannot hope to escape the charge of being 
actuated by personal motives. To these statements must 
therefore be added those already referred to, namely, that 
solicitors have "vested rights," that they have spent their time 
and money to fit themselves to do a work which the law en- 
couraged them to undertake, and that the government cannot 
justly deprive them of this work by itself undertaking it. 
One paper read at the recent meeting at Norwich was happily 
entitled : "The State Turned Solicitor," an expression which 
conveys the idea that in addition to the natural competition 
among the profession as individuals, there is, under this system 
of officialism, the vastly greater competition of the state itself, 
which offers its services on terms more favorable, it may be, 
than any a private person can afford to offer. It is not strange, 
therefore, that a professional class accustomed to regard its 
privileges as the most sacred of any conferred by law or 
custom, should see in this movement a menace to itself and to 
the public welfare. The opponents of the system pertinently 
ask why, if the government turns solicitor, it should not also 
turn physician or dentist ; and at this point the discussion 
verges fairly into the field of debate between individualism and 
state socialism. 

This opposition of a united profession is certainly an inter- 
esting phenomenon in what must be conceded to be the steady 
growth of state socialism in England. In their public meet- 
ings and in their professional papers, notably the Law Times 
and the Solicitors' Journal, the most active and the ablest 
practical opposition to state socialism has been developed. 
Heretofore the socialistic measures adopted by the government 
have been of such a character as to touch mainly large cor- 
porate interests whose influence is measured principally in 
money, while the purpose of the measures has appealed 
strongly to public sentiment. But in the domain of legal 
reforms the measures do not appeal so directly to the sym- 
pathies or to the interests of the public, while they do come in 
contact with the interests and the prejudices of the ablest and 
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most influential body of men in the community. Such meas- 
ures, therefore, have a double obstacle to overcome, the in- 
difference of the people and the open hostility of the legal 
profession. 

In spite of these obstacles two measures have already been 
passed which give to officials much of the work heretofore done 
by solicitors, and there seemed to be a purpose on the part of 
Lord Salisbury's government to extend the scope of those 
measures so as, possibly, to turn over to the government the 
administration of all bankrupt estates and of all corporate 
liquidation. The success in passing those measures embold- 
ened the government to push vigorously the other two which 
are yet in abeyance, namely, the Public Trustee Bill and the 
Land Transfer Bill, but the dissolution of Parliament and the 
defeat of the government furnished a breathing spell to the 
enemies of the measures. It remains to be seen whether Mr. 
Gladstone's government will take up these new measures and 
seek to extend the two already in force. If it should, or if 
private members should bring forward bills for that purpose, 
there is likely to ensue a determined struggle between the 
promoters of what are denounced as "socialistic" measures 
and the defenders of what are termed "individual" rights. 
The discussion will take a wide range, including the questions 
of constitutional right, ancient liberties, public policy, economy 
in administration, government patronage, the freedom of busi- 
ness enterprise, vested rights, and last, but not least, the 
personal interests of fifteen thousand solicitors, who obey the 
first law of nature in engaging in a supreme struggle for self- 
preservation. 

Ernest Wilson Huffcut. 



